
Analysis of Complaint Response 
Concerning EH / RS

06 August 2024

Reference numbers in the table below refer to the section numbers of “Formal Complaint About
Environmental Health / Regulatory Services Re. Proposed Rockcliffe Gasification Waste 
Incinerator” dated 29 May 2024 submitted by David Mudge on behalf of CRAIN, Rockcliffe and 
District Action Group and Sustainable Carlisle

Ref Summary of 
Complaint

Response of 3 July 2024 Further Comments

4.1 No Reply From EH/RS “I would like to take the time to 
acknowledge our failings in being 
able to respond to your queries in a  
timely manner. Going forward I 
have asked the Officers involved to 
ensure that we can keep any 
updated information available on 
the website, so they are available 
for access through the public 
register, as and when updates 
become available. … Officers do 
not have capacity to respond to 
detailed queries regarding such 
matters, which has in part lead to a  
formal complaint about our 
services on this occasion.” 

This apology is appreciated.  We recognise the 
lack of capacity, but this is not a satisfactory 
excuse for the Council’s delays and failings 
regarding the matters raised in the complaint.  
The Council also provided no explanation of 
why it has not addressed its lack of capacity 
(see #4.3 below).

4.2 Incorrect Reasons 
Given For Refusing 
Involvement In The 
Process

No response. The Council has provided no satisfactory 
explanation why it considers involvement by 
the public could “risk challenge from the 
applicant in terms of the administrative process  
and decision making”.  The Council provided 
an incorrect and unreasonable reason for what 
appears to be a failure to involve the public 
when the main officer involved was fully aware 
of the benefits of that involvement.

4.3 Insufficient Budget No response. As per the complaint, one or both of the 
following appears likely:
1. EH/RS did not attempt to resolve the 

budget / authorisation problem in a timely 
way.

2. EH/RS did attempt to resolve the budget / 
authorisation problem, but those responsible 
for providing the budget / authorisation did 
not do so.
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4.4.1 Inadequately Scoped 
Review - Residents’ 
Objections Not 
Included

“The brief Ricardo followed was 
directly related to the role 
Environmental Health play as 
regulator within the authority’s 
functions.” 

Limiting Regulatory Services comments to just 
compliance with “legal responsibilities” and to 
Environmental Health role as regulator 
unnecessarily restricts the scope of comments 
that could inform the planning process. Tax-
payers are therefore paying for an assessment 
that unnecessarily and deliberately ignores 
some of their concerns.  A Cumberland 
Regulatory Services team appears willing to 
help Westmorland planners satisfy “legal 
responsibilities” so that a polluting plant can be 
forced on residents without residents' concerns 
receiving the professional consideration they 
deserve.  The complaint response does not 
refute this allegation.

4.4.2 Inadequately Scoped 
Review -Could Be 
Expected To Result In 
Increased Costs

No response. There has been no recognition that 
Environmental Health’s failure to consider the 
comments would increase costs.  
Environmental Health has already sought 
another consultant to consider the permit 
application (see #4.13) resulting in two 
different consultants / companies having to take 
time to familiarise themselves with the 
Rockcliffe gasification incinerator proposal so 
it is likely it already has increased costs.

4.4.3 Inadequately Scoped 
Review - Important 
Guidance Not Included

“The brief Ricardo followed was 
directly related to the role 
Environmental Health play as 
regulator within the authority’s 
functions. Ricardo are asked to 
follow any technical guidance 
issued by the government.”

This does not address the issue in the complaint 
that important guidance was omitted from the 
scope of the review.  The Council has not 
denied that the guidance mentioned in the 
complaint are important for planning and 
regulatory purposes.

4.4.4 Inadequately Scoped 
Review - Important 
Environmental Health 
Matters Not Included

“The brief Ricardo followed was 
directly related to the role 
Environmental Health play as 
regulator within the authority’s 
functions. Ricardo are asked to 
follow any technical guidance 
issued by the government.”

The complaint response does not explain why it 
is reasonable for Environmental Health to limit 
its review to Environmental Health’s regulatory 
functions when the scope of Environmental 
Health is broader. This does not address the 
concern that Environmental Health failed to 
comment on matters that are within the scope 
of Environmental Health.  Environmental 
Health failed to put health and well-being at the 
heart of its planning consultation response.

4.4.5 Inadequately Scoped 
Review - Mitigation 
Issues Likely Missed 
Because Review 
Limited To The AQA

No response. It was unreasonable for Environmental Health 
to scope the review to include mitigation, 
whilst omitting consideration of application 
documents relevant to that mitigation.

4.4.6 Inadequately Scoped 
Review - Air Quality 
Issues Likely Missed 
Because Review 
Limited To The AQA

No response. It was unreasonable for Environmental Health 
to scope the review to include Air Quality, but 
to exclude documents from the review that 
undermine the applicant’s claim that the 
Thermal Oxidiser “will not operate long-term”.
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4.4.7 Inadequately Scoped 
Review - Modelling 
Results Not Checked

No response. It is inconsistent for the Council to consider it is 
commenting on matters related to the role 
Environmental Health plays as regulator and 
yet not require the applicant’s modelling results 
to be checked nor even to comment in its 
consultation response that no checking of the 
applicant’s modelling results had been done.

4.5 Failure To Modify The 
Scope Of The Review

No response. Environmental Health acted unreasonably by 
not seeking to modify the scope of the review 
when it became aware of the potentially serious 
Environmental Health implications of the 
limited review scope.

4.6(1) Failure To Ensure The 
Review’s Purpose Had 
Been Achieved
“… to ensure the air 
quality impact 
assessment has been 
undertaken in line with 
best practice standards”

No response. Environmental Health did not carry out due 
diligence because it failed to ensure that the 
review had achieved its purpose.

4.6(2) Failure To Ensure The 
Review’s Purpose Had 
Been Achieved
“… to ensure … 
relevant air quality 
issues have been 
adequately addressed”

No response. Environmental Health did not carry out due 
diligence because it failed to ensure that the 
review had achieved its purpose.

4.6(3) Failure To Ensure The 
Review’s Purpose Had 
Been Achieved
“… to ensure … 
adequate mitigation has 
been proposed where 
necessary”

No response. Environmental Health did not carry out due 
diligence because it failed to ensure that the 
review had achieved its purpose.

4.7 Incorrect 
Understanding of 
Construction Risks

No response. Environmental Health failed to comment on 
matters that are within its regulatory functions, 
such as the risk of contaminated dust from the 
installation of pipes.

4.8 Failure To Draw 
Attention To Issues 
That Could Have 
Health and 
Environmental 
Consequences

No response. Environmental Health acted unreasonably by 
not drawing attention to the limitations of the 
review.

4.9 Failure To Respond To 
A Legitimate Request 
To Be Informed Of The 
Team Who Might 
Consider The Concerns 
Raised

No response. The Council has failed to inform us of a 
Cumberland team who might be willing and 
able to consider residents' specific concerns 
about the applicant's technical assessments.

4.10 Failure To Put The 
Public First

No response. The Council has not put the public first.
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4.11 Failure To Act In 
Accordance With 
Council Plan

No response. The Council has acted unreasonably by not 
acting in accordance with the Council Plan.

4.12 Permit Application 
Prejudged

“In your correspondence you have 
highlighted the language used by 
Officers in the determination 
process, it is my understanding this 
relates to differing views on the 
available guidance. I apologise if 
you felt the Authority had 
concluded its decision on the 
application without information 
being available on the public 
register for feedback. I would like 
to reassure you that, at this stage, 
no formal decision has been made 
on the application that has been 
submitted. The wording provided to  
state that a decision has been made 
only refers to the decision that the 
application has been being duly 
made.”

It is unclear to us how the complaint response 
can take the view that the “wording provided to  
state that a decision has been made only refers 
to the decision that the application has been 
being duly made” when the Council said at that 
time “The future permitting process in itself is 
not for wider public consultation” and said it 
would “invite contributions from interested 
parties on the draft permit”.  The Council did 
not say it would invite contributions on the 
permit application.

4.13 Failure To 
Meaningfully Consult 
On The Permit 
Application

“Cumberland Council have 
commissioned another independent  
specialist consultant to review the 
permit application and associated 
documents. The information 
submitted has been available to the 
Public since 3rd of May 2024 for 
inspection at the Civic Centre 
Offices. It is regrettable that we 
have been unable to provide 
information online to facilitate 
transparency in the process, 
however, I am assured by 
colleagues in the department that 
information is now available as 
part of the pubic register and 
notification requirements.
Notification of the application is 
available on our website and 
access to the applications and 
appendices is through the public 
register in person at the Civic 
Centre.”

The Council behaved unreasonably by failing 
to inform us of the availability and whereabouts 
of the permit application documents when it 
knew of the public desire to engage with the 
permitting process.  Even accessing the public 
register at the Civic Centre has not been 
without problems.  The Council has not 
provided the permit application information in 
the format it originally received them and there 
are outstanding questions on the completeness 
of the information provided.

4.14 Failure To Provide A 
Public Participation 
Statement

No response. It appears that the Council has failed in its duty 
to provide a Public Participation Statement in 
accordance with Section 60 (1) of the 
Environmental Permitting (England and Wales) 
Regulations 2016.  The Council appears to have 
also failed to comply with Section 60 (2) that 
requires the Council to consult on it Public 
Participation Statement.
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5 Maladministration “Having reviewed all the available 
information, I have concluded that 
the Officers have conducted 
themselves in the correct manner to  
move through the application 
process. The Authority are 
providing the correct technical 
response to matters that are within 
the remit of the regulatory 
functions which Environmental 
Health carry out operationally.”

The response is ambiguous because it is unclear 
what application process is being referred to 
(planning or permitting).  We disagree that 
correct conduct has been followed in relation to 
the planning and permitting applications for the 
reasons given in the complaint.  The issues 
raised in the complaint and the “available 
information” in the complaint do not concern 
“the correct technical response to matters that 
are within the remit of the regulatory functions 
which Environmental Health carry out 
operationally” so this statement provides no 
assurance that the Authority has behaved 
correctly.    

6 Exacerbating Factors No response The Council’s response to the complaint shows 
no recognition of the exacerbating factors and 
no recognition that:
• residents need a Council that will listen to 

their concerns
• residents need a Council that will protect 

health and the environment
• residents need EH/RS to listen and provide 

comments on the application that are 
thorough and identify all the issues and 
potential issues

7 Desired Outcome No response There has been no recognition in the complaint 
response:
• of the serious trust problem that EH/RS’s 

apparent prejudgement of the permit 
application has caused (other than an 
apology “if you felt” which is not really an 
apology at all) 

• that working with the public need not risk a 
planning appeal

• of the request that EH/RS work with 
residents to ensure EH/RS’s consultation 
comments include all residents’ concerns 
that EH/RS cannot rule out as illegitimate

• the need for EH/RS to have the 
budget/authorisation necessary to obtain any 
professional expertise it may need to 
consider residents’ concerns.
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