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1 Introduction

This complaint concerns Cumberland Highways responses to planning application
1/23/9005" which failed to address the risk of increased HGVs on unsuitable local roads.
Highways was concerned to close down an enquiry about its inadequate consultation
response as soon as possible and failed to amend its consultation response on 1/23/9005.

The scope of this complaint is limited to the Council’s responsibilities for Highways. It is
not a complaint about how the Council has/is carrying out its role as a planning authority.

2 Satisfies Complaints Procedure Criteria

The issues raised in this document meet the Local Government and Social Care
Ombudsman definition of a complaint which is: ‘an expression of dissatisfaction about the
Council’s action or lack of action or about the standard of service’. In this case, it is
dissatisfaction about the lack of action (in this case, lack of communication) about
important risks.

Paragraph 2.4 of Cumberland’s Corporate Complaints and Compliments Procedure?
outlines some of the things people may wish to complain about. This complaint is
considered to satisfy the list item “Whenever we do not take account of relevant matters in
coming to a decision”. In this case, a failure to take account of the risks arising from
pelletising plants that did not exist and were not part of the proposal on which Highways
had been asked to comment.

Paragraph 2.6 of Cumberland’s Corporate Complaints and Compliments Procedure
outlines some things that should be directed elsewhere rather than through the complaints
process. The list includes “Decisions of the Planning Control Committee”, “Technical
matters regarding planning legislation” and “Legislation and decisions of the Licensing /
Regulatory Committee and Sub-Committees”. Whilst the matter raised could affect a
future Planning Control Committee decision, the complaint is not about a Planning Control
Committee decision. At the time of writing, no decision has been taken on 1/23/9005 and
there has been no discussion by the Planning Control Committee regarding 1/23/9005 and
the matter may not even go to the committee. This complaint is not a technical matter
regarding planning legislation nor about legislation and decisions. This complaint is also
not about the Council’s role as a planning authority nor about the planning officer’s
handling of the planning process. This complaint only concerns how the Council
responded as the public authority responsible for highways to a consultation.

Complaints about consultation responses are not listed as one of the matters that should
be directed elsewhere. Furthermore, planning decisions often consider a wide range of
different advice, policies, objectives and other information. If all matters that could

' Highways consultation responses can be found at

https://planning.cumbria.gov.uk/Planning/Display/1/23/9005
2 https://www.carlisle.gov.uk/Portals/0/Cumberland%20Council%20-%20Complaints %20and
%20Complements%20Procedure.pdf?ver=1jzfx04raWzJe6800ie4dQ%3d%3d
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potentially affect a planning decision were to be excluded from the normal Council
complaint procedure then a huge range of policy, factual material and consultation
responses would be excluded. Member consultation responses, for example, would be
excluded. Statistical information, such as on housing or waste, would need to be excluded
because this too may be referred to in planning application assessments. Presumably, for
consistency, comments on planning matters for which the Council is not the planning
authority but asked to comment (such as Nationally Significant Infrastructure Projects)
would also need to be excluded. Excluding all matters that could potentially affect a
planning decision from the Council’s normal complaints procedure would provide no
means to consider and address dissatisfaction with a significant proportion of the Council’s
business.

The planning process provides a mechanism for the public to submit comments and,
where matters are considered by committee, potentially also allows the public to address
the committee making the decision. Whilst comments on planning decisions can show
disagreement with another consultation responses, the planning process provides no
mechanism by which the public can address or formally complain about an inadequate
consultation response from a statutory consultee. Such professional and statutory
consultation responses are an important part of the planning process and the public should
be able to expect the Council will exercise due care and diligence when it responds to
planning consultations in a professional capacity. The only complaint mechanism available
to consider a complaint concerning an inadequate consultation response, such as that
detailed in this document, is the Council’s normal complaints procedure.

3 Background

In April 2023, a screening application for a gasification waste plant located on a small part
of the North West Recycling in Rockcliffe, Carlisle was submitted (reference SCR-1/23/37).
This was followed in November 2023 by a planning application for a gasification waste
plant. The planning application was given the reference 1/23/9005.

The gasification plant as proposed would require waste in the form of pelletised SRF and
the application assumes that the pelletised SRF would be made at the wider North West
Recycling site in Rockcliffe, Carlisle. However, North West Recycling did not, and, at the
time of writing, still does not, manufacture pelletised SRF at the wider North West
Recycling site in Rockcliffe, Carlisle. The necessary pelletising plants did not, and still
does not, form part of the 1/23/9005 planning application. If the proposed gasification
plant were to be built and become operational, but without the pelletising plants, then the
pelletised waste fuel used by the gasification plant would need to be brought to the site by
HGV.

In its screening response, Cumberland Highways recognised the assumption made by the
applicant and the need for control of vehicles to the site. Cumberland Highways screening
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response, consultation responses and responses to enquiries are shown in the next
section.

4 Sequence of Events
4.1 Screening Response 9 May 2023

Highways response to the screening request included?:

It seems from the documents provided that the application site will only receive
items already onsite in this estate. The vehicular movements to the site will
therefore be minimal. | trust that the applicant will have no concerns with this
element being conditioned in any subsequent planning application.

4.2 Consultation Response 8 Jan 2024
Highways consultation response regarding 1/23/9005 dated 8 January 2024 included:

The access is existing taken from the C1016 60mph speed road to the private
site.

Pre-App discussions took place with Highway Authority / LLFA no concerns
raised and were advised of submitting a detailed Planning Statement as well as
a FRA and drainage strategy.

Within the Project Technical Briefing and EIA Screening Note it details the
proposed gasification facility within the site will provide onsite use for a
proportion of the refuse derived fuels produced by the company and will reduce
the overall volume of transport movements arising from the wider site.

Conclusion:

| can therefore confirm that the Local Highway Authority has no objection to the
proposed development and would recommend:

The use shall not be commenced until the access and parking
requirements have been constructed in accordance with the approved
plan. Any such access and or parking provision shall be retained and be
capable of use when the development is completed and shall not be
removed or altered without the prior consent of the Local Planning
Authority.

Reason: To ensure a minimum standard of access provision when the
development is brought into use.
To support Local Transport Plan Policies: LD5, LD7,

Development shall not commence until a Construction Traffic
Management Plan has been submitted to and approved in writing by the
local planning authority. The CTMP shall include ...

®  Highways response can be found “Consultee Responses re Pre-App and EIA Screening Opinion
Request - June 2023 available from the planning documents for 1/23/9005 on planning.cumbria.gov.uk
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Reason: To ensure the undertaking of the development does not adversely
impact upon the fabric or operation of the local highway network and in the
interests of highway and pedestrian safety. To support Local Transport Plan
Policies: WS3, LD4...

[bold as per original]

None of the recommended planning conditions were to control vehicular movements to the
site as mentioned in Highways screening response on 9 May 2023.

4.3 EI/183139 Enquiry 11 Jan 2024

On 11 January 2024, Highways was asked via. the Cumberland website the following:

Planning proposal 1/23/9005
(https://planning.cumbria.gov.uk/Planning/Display/1/23/9005) risks significantly
more HGVs on narrow roads in the vicinity of the North West Recycling plant at
Rockcliffe including a national route. Cumbria Highways consultation response
to 1/23/9005 considers that "Within the Project Technical Briefing and EIA
Screening Note it details the proposed gasification facility within the site will
provide onsite use for a proportion of the refuse derived fuels produced by the
company and will reduce the overall volume of transport movements arising
from the wider site”. The North West Recycling website says "We currently
produce 50,000 tons per year of cleansed, processed and shredded SRF, which
is then transported elsewhere to be turned into pellet fuel.”
(https.//www.nwrecycling.co.uk/waste-services/renewable-fuels/) which shows
North West Recycling does not make the pellet fuel that the proposed
gasification facility would require. The pellets would need to be brought in by
HGV.

Can Cumbria Highways address the risk of increased numbers of HGV
movements and the need to control HGV numbers in a further response to the
consultation? If not, can Cumbria Highways explain why it considers the likely
increase in HGVs on narrow roads and a national cycle route will not pose a
road safety risk?

This enquiry was acknowledged and given reference EI/183139.

4.4 EINI183139 Update Requested from Planning 15 Jan 2024
Highways wrote to the designated planning officer regarding the EI/183139 enquiry:

Please see the Liberty case | have assigned against me re the above planning
application. I've responded to the application upon the detail that was
presented that there would be a reduction in HGV movements - the detail in the
Liberty case shows to be more movements? Are you able to give me an
update please so that | can close down the Liberty case asap?



Formal Complaint About Cumberland Highways Consultation Responses Re. Planning Application 1/23/9005

4.5 EI/183139 Planning Replied to Highways 15 Jan 2024
The planning officer designated for 1/23/9005 replied to Highways as follows:

Your consultation response based upon the application submission case of reduction of HGV
movements is correct and continues to be the case.
For your information please see the below points:-

+« The application proposes that the gasification plant would be exclusively fed with densified (a.k.a
pelletised ) Solid Recovered Fuel (SRF) sourced from existing waste management premises on the
Kingmoor Park Rockcliffe Estate.

s SRF is already produced within Unit B on the Kingmoor Park Rockcliffe Estate and is currently all
exported off-site. Approximately 50,000 tonnes per annum of SRF are exported offsite by HGV to
Teeside to be pelletised from where the pelletised SRF is then exported/sold for use elsewhere.

+ SRF is not currently pelletised on the Kingmoor Park Rockcliffe Estate, however it is proposed to
install 2 pelletizing plant within the existing Unit B building so that pelletised SRF can be delivered
next door to the proposed gasification plant.

s |t is proposed that the Gasification Plant would have a maximum throughput of 24,000 tonnes of
SRF per annum.

* Unit B and the wider estate currently obtains electrical and heat energy from a number of diesel
powered generators. The applicant claims that these currently consume approximately 1.5 million
litres of diesel per annum (which is tankered to the site). The application submission claims that
these diesel generators would be replaced by the Gasification Flant thus reducing primary fossil
fuel consumption.

The planning officer considers the consultation response to be “correct” but does not say
that the consultation response is complete nor does the planning officer deny the potential
risk that the pelletising plant may not be built. The planning officers reference to “it is
proposed to install a pelletising plant within the existing Unit B” is, in this context,
misleading. The application being discussed, 1/23/9005, and particularly the application
documents at that time, makes no mention of the installation of a pelletising plant within
Unit B. The Council’s response to information request 2609 shows the applicant had
“proposed” to planning officers to install a pelletising plant within the existing Unit B
building, but that was not part of the proposal known as 1/23/9005 and so, in this context,
the planning officer information was misleading. The planning officer’s apparently
misleading response is, however, neither part of this complaint nor material to this
complaint because:

1. Cumberland Highways screening response shows they were aware of the need to
control vehicles to the site.

2. Cumberland Highways is responsible for giving their professional judgement of the
proposal as described in planning application 1/23/9005. Planning application
1/23/9005 does not include plans for pelletising plants.

4.6 EI/183139 Response to Enquiry 16 Jan 2024

The response Highways had received from planning was reproduced verbatim in this
response from Highways to the EI/183139 enquiry:
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Thank you for your enquiry, this has now been closed

We can confirm that our response was presented in relation to the detail
provided in the application informing a reduction of HGV movements.

» The application proposes that the gasification plant would be exclusively fed
with densified (a.k.a pelletised) Solid Recovered Fuel (SRF) sourced from
existing waste management premises on the Kingmoor Park Rockcliffe Estate.

» SRF is already produced within Unit B on the Kingmoor Park Rockcliffe Estate
and is currently all exported off-site. Approximately 50,000 tonnes per annum of
SRF are exported offsite by HGV to Teeside to be pelletised from where the
pelletised SRF is then exported/sold for use elsewhere.

* SRF is not currently pelletised on the Kingmoor Park Rockcliffe Estate,
however it is proposed to install a pelletising plant within the existing Unit B
building so that pelletised SRF can be delivered next door to the proposed
gasification plant.

* It is proposed that the Gasification Plant would have a maximum throughput of
24,000 tonnes of SRF per annum.

* Unit B and the wider estate currently obtains electrical and heat energy from a
number of diesel powered generators. The applicant claims that these currently
consume approximately 1.5 million litres of diesel per annum (which is tankered
to the site). The application submission claims that these diesel generators
would be replaced by the Gasification Plant thus reducing primary fossil fuel
consumption.

Finally, you might wish to forward your planning comments regarding the
planning application to :- developmentcontrol@cumbria.gov.uk

There is no indication that Highways sought to make its own considered and independent
judgement on the matters raised in the enquiry. Highways just restated the words of the
designated planning officer, presumably so Highways could “close down the ... case asap”
(see section 4.4).

4.7 EI/183955 Further Enquiry 16 Jan 2024

Having received the response which did not address the concern, the following enquiry
(assigned reference EI/183955 ) was made on 16 January 2024 to Highways:

Thank you for your response EI/183139. Cumberland Highways said "SRF is
not currently pelletised on the Kingmoor Park Rockcliffe Estate, however it is
proposed to install a pelletising plant within the existing Unit B building so that
pelletised SRF can be delivered next door to the proposed gasification plant”.
Cumberland Highways appears to have assumed that the proposed installation
of a pelletising plant will be given planning permission, will be constructed and
will be operational even though there is as yet no published planning
application for a pelletising plant that Cumberland Highways considers has
been "proposed”. Does Cumberland Highways acknowledge that there is a
significant risk that a new pelletising plant may not become operational as
Cumberland Highways has assumed? Without a pelletising plant, the 1/23/9005
proposal can be expected to result in increased HGV movements. Can
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Cumberland Highways address this risk of increased numbers of HGV
movements and the need to control HGV numbers in a further response to the
consultation on 1/23/9005? If not, can Cumberland Highways explain why it
considers the likely increase in HGVs on narrow roads and a national cycle
route will not pose a road safety risk in the event that a pelletising plant is not
built within the existing unit B?

4.8 EII183955 Highways Response 16 Jan 2024

We've reviewed this information and noticed that you've already submitted a
report on this matter.

As your previous report EI/183139 is still open on our system, any new
information that you've provided has now been added and we'll keep you
updated as the case progresses.

Any further correspondence will relate to EI/183139.

Highways did not address the issue and there was no further update to either EI/183139 or
El/183955.

4.9 Consultation Response 24 Jan 2024

Highways sent an additional consultation response on 24 January 2024 which said:

| can confirm that we have no objection to the proposed development but would
include the recommended conditions as my response of 8 January 2024 and
stated below:-

Conclusion:

| can therefore confirm that the Local Highway Authority has no objection to the
proposed development and would recommend:

The use shall not be commenced until the access and parking
requirements have been constructed in accordance with the approved
plan. Any such access and or parking provision shall be retained and be
capable of use when the development is completed and shall not be
removed or altered without the prior consent of the Local Planning
Authority.

Reason: To ensure a minimum standard of access provision when the
development is brought into use.
To support Local Transport Plan Policies: LD5, LD7,

Development shall not commence until a Construction Traffic
Management Plan has been submitted to and approved in writing by the
local planning authority. The CTMP shall include ...

Reason: To ensure the undertaking of the development does not adversely
impact upon the fabric or operation of the local highway network and in the
interests of highway and pedestrian safety. To support Local Transport Plan
Policies: WS3, LD4...
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[bold as per original]

No planning condition recommended by Highways addressed the need to control vehicular
movements to the site.

5 Reason Given by Highways

Section 4.6 shows the reason given by Highways for its consultation response:

We can confirm that our response was presented in relation to the detail
provided in the application informing a reduction of HGV movements.

Stating that the application was the source of information used by Highways informing
Highways of a reduction of HGV movements neither explains nor justifies the lack of
consideration given by Highways in its consultation response to the risk that such a
reduction in vehicle movements may not be realised.

Highways considered it appropriate to recommend a planning condition that use should
not be commenced until access and parking requirements have been constructed in
accordance with the approved plan (see sections 4.2 and 4.9). This condition considered
that the approved plan defined access and parking requirements yet Highways still
recommended this condition. The reason given for the recommended condition was “To
ensure a minimum standard of access provision when the development is brought into

”

use.

Highways considered it appropriate to include a condition about access and parking
provision prior to use of the gasification plant, but ignored the risk that pelleting facilities
may not be available prior to use of the gasification plant. The risk of the pelleting facilities
not being available for use must surely exceed that of access and parking not being
available — particularly when the pelleting plants do not currently exist, were not part of the
application and had no published definition.

The proposal lacked a Construction Traffic Management Plan and the proposal also lacked
definition of pelletising plants. Highways considered it appropriate to recommand a
planning condition requiring a Construction Traffic Management Plan but not a condition
requiring plans for the pelletising plants. Without pelletising plants of sufficient capacity
producing pellets of an appropriate specification for the gasification plant, the gasification
proposal would require fuel to be brought be HGVs on unsuitable roads. The
consequences of no pelletising plants, or pelletising plants of an inappropriate
specification, would be likely ongoing for the lifetime of the plant whereas the
consequences of construction traffic would be relatively short-lived, yet Highways made no
suggestion for a suitable planning condition for the pelletising plants and failed to comment
on the risks arising from a lack of definition of the pelletising plants.

10



Formal Complaint About Cumberland Highways Consultation Responses Re. Planning Application 1/23/9005

6 Complaint

1. Despite knowing of the need to control vehicles to the site (see section 4.1),
Highways consultation responses regarding 1/23/9005 failed to address the risks
arising from the possibility of increased HGVs on unsuitable local roads should the
pelletising plant not be built, or not built to an adequate specification in the same
timeframe as operation of the gasification plant (see sections 4.2 and 4.9).
Highways did not amend its consultation response when it was informed that there
are no pelletising plants at the wider North West Recycling site (see sections 4.3,
4.5 and 4.7) and when informed there is a risk that the pelletising plant may not be
built (see sections 4.3 and 4.7). A subsequent consultation response repeated the
omission (see section 4.9).

2. Highways appeared to be more concerned with closing down the enquiries it
received about its inadequate consultation response as soon as possible (see
section 4.4) than it was about addressing the issue raised and protecting residents
from excessive HGVs on unsuitable roads.

3. Maladministration has occurred®.

7 Need for Explanation

Highways omission was serious and requires investigation. It is difficult to understand
such a serious omission, especially when Highways was aware of the risk and had been
informed of the issue in enquiries. Had Highways been instructed/influenced by other
officers/management not to raise significant concerns about 1/23/90057?

Highways screening opinion suggested a planning condition. Highways consultation
responses recommended other planning conditions. Highways may have attempted to
define a planning condition to prevent additional vehicle movements but realised no such
enforceable planning condition could be written. David Hughes, a former Cumbria County
Council planning officer who processed planning applications for the North West Recycling
site, considered existing planning consents to North West Recycling could be used to bring
waste to the wider site making it impossible for any new permission to prevent additional
HGV movements. Highways may therefore have had the view that the only way to prevent
the risk of increased HGVs on unsuitable roads would be to refuse the proposal. However,
regardless of whether Highways thought the risk could be controlled by planning condition
or not, Highways should have drawn attention to the risks but did not do so.

4 The LGO says “The term ‘maladministration’ is deliberately not defined in law”.
https://www.lgo.org.uk/information-centre/staff-guidance/guidance-on-jurisdiction?chapter=2
Maladministration’ was, however, defined by Richard Crossman, the minister responsible for UK
ombudsman legislation in 1967. Richard Crossman defined maladministration as “bias, neglect,
inattention, delay, incompetence, ineptitude, perversity, turpitude, arbitrariness and so on” leading to
perceived injustice.
https://www.oxfordreference.com/display/10.1093/oi/authority.20110803100128214
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Council secrecy about its handling of the application and unexplained potential conflict of
interest by both Cumberland and Westmorland waste officers only serve to heighten the
concern that instruction/influence of the planning process for non-planning reasons may
have occurred.

8 Desired Complaint Outcome

The Council is requested to:

1. Correct its Highways consultation response regarding 1/23/9005 to address the risk
that the proposed, but undefined, pelleting plants may not be built (or may not be
built in the same timescale as required by the gasification plant, or may not have
the capacity required or may not produce pellets of an appropriate specification).

2. Explain how Highways professionals came to make such an omission (see
section 7) when they were already aware of the issue.

3. Release all communications between officers (except those between planning team
members) regarding 1/23/9005 so that there is transparency of the planning
process.

4. Make whatever changes are necessary to ensure future Highways consultation
responses to planning applications do not ignore significant risks to highway safety.
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