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1 Introduction
This complaint concerns Countryside Access Team’s response to planning application 
1/23/90051 and the response to concerns raised with the Countryside Access Team about 
that consultation response.

The complaint includes correspondence with the author of the consultation response which 
explains why we consider the Countryside Access Team’s consultation response, 
alongside the subsequent responses to concerns, to be inconsistent, misleading, biased, 
illogical and incorrect.  We consider these issues, and the Countryside Access Team’s 
subsequent refusal to withdraw or correct its consultation response, to be 
maladministration.

2 Satisfies Complaints Procedure Criteria
The issues raised in this document meet the Local Government and Social Care 
Ombudsman definition of a complaint which is: ‘an expression of dissatisfaction about the 
Council’s action or lack of action or about the standard of service’.  In this case, it is 
dissatisfaction about the consultation response and the response to concerns raised about 
that consultation response.

Paragraph 2.6 of Cumberland’s Corporate Complaints and Compliments Procedure 
outlines some things that should be directed elsewhere rather than through the complaints 
process.  The list includes “Decisions of the Planning Control Committee”, “Technical 
matters regarding planning legislation” and “Legislation and decisions of the Licensing / 
Regulatory Committee and Sub-Committees”.  Whilst the matter raised could affect a 
future Planning Control Committee decision, the complaint is not about a Planning Control 
Committee decision.  At the time of writing, no decision has been taken on 1/23/9005 and 
there has been no discussion by the Planning Control Committee regarding 1/23/9005 and 
the matter may not even go to the committee.  This complaint is not a technical matter 
regarding planning legislation nor about legislation and decisions.  This complaint is also 
not about the Council’s role as a planning authority nor about the planning officer’s 
handling of the planning process.  This complaint only concerns how the Council 
responded as the Countryside Access Team to a consultation.

Complaints about consultation responses are not listed as one of the matters that should 
be directed elsewhere.  Furthermore, planning decisions often consider a wide range of 
different advice, policies, objectives and other information.  If all matters that could 
potentially affect a planning decision were to be excluded from the normal Council 
complaint procedure then a huge range of policy, factual material and consultation 
responses would be excluded.  Member consultation responses, for example, would be 
excluded.  Statistical information, such as on housing or waste, would need to be excluded 
because this too may be referred to in planning application assessments.  Presumably, for 

1The Countryside Access Team’s consultation response can be found in Annex 1 and is also available at 
https://planning.cumbria.gov.uk/Planning/Display/1/23/9005
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consistency, comments on planning matters for which the Council is not the planning 
authority but asked to comment (such as Nationally Significant Infrastructure Projects) 
would also need to be excluded.  Excluding all matters that could potentially affect a 
planning decision from the Council’s normal complaints procedure would provide no 
means to consider and address dissatisfaction with a significant proportion of the Council’s 
business.

The planning process provides a mechanism for the public to submit comments and, 
where matters are considered by committee, potentially also allows the public to address 
the committee making the decision.  Whilst comments on planning decisions can show 
disagreement with another consultation responses, the planning process provides no 
mechanism by which the public can address or formally complain about an inadequate 
consultation response from a statutory consultee.  Such professional and statutory 
consultation responses are an important part of the planning process (see section 4) and 
the public should be able to expect the Council will exercise due care and diligence when it 
responds to planning consultations in a professional capacity.  The only complaint 
mechanism available to consider a complaint concerning an inadequate consultation 
response, such as that detailed in this document, is the Council’s normal complaints 
procedure.

3 Background
In November 2023, a planning application for a gasification waste plant on a small part of 
the North West Recycling in Rockcliffe, Carlisle was considered to be “duly made”.  The 
planning application was given the reference 1/23/9005.

On 22 July 2024. the Countryside Access Team submitted consultation comments on the 
application (Annex 1).  It is unclear what, if anything, prompted the Countryside Access 
Team to submit comments at this time nearly 8 months after the planning application was 
made.

The subsequent exchange of emails between David Mudge (on behalf of CRAIN) and the 
author of the consultation comments can be found in Annex 2.

4 Importance
Responses to consultation are an important part of the planning process.  Responses from 
consultees with formal responsibilities can have significant influence over planning 
decisions, decisions that can impact communities for decades.

For the correct functioning of the planning process, good decision making, and for public 
confidence in the planning process, it is vital that consultation responses from public 
bodies with formal responsibilities are:
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 accurate

 competent

 not-misleading

 thorough

 reasonable, rational and logical

 clear in what capacity they are being submitted

 clear as to the scope of the consultee’s responsibilities

 clear as to the scope of what has been considered

 clear as to how/what assessment(s) have been made, against what 
standards/legislation (if applicable) and the results

 avoiding both actual and perceived perception of bias and conflict of interest

The importance that consultation responses on this planning application are seen to be 
correct, fair and made with due diligence is further heightened by:

 the considerable public interest and the considerable number of objections

 the multiple errors and failings in the planning team’s consideration of the Kingmoor 
incinerator proposal

 the perceived injustice that the planning team processing the application are 
employed by a distant Council under arrangements that appear to give no 
contractual means to hold the actions of the planning team to account

 the potential conflict of interest arising from Council use of the waste services 
provided by North West Recycling.

5 Complaint
Please read the correspondence in Annex 2.  The substance of our complaint arises from 
points shown and explained in the Annex 2 emails together with the Countryside Access 
Team’s response to those points.

1. The Countryside Access Team's clarification appears inconsistent (see email sent 2 
September 2024 shown in Annex 2)

2. The Countryside Access Team has misleadingly expressed doubt about whether the 
plant would be visible anywhere along the footpaths (see email sent 2 September 
2024 shown in Annex 2)
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3. The Countryside Access Team's consultation comment that “this isn't a major 
concern” also appears to be misleading (see email sent 2 September 2024 shown 
in Annex 2)

4. The Countryside Access Team's consultation comment has the appearance of bias 
in favour of the proposal (see email sent 2 September 2024 shown in Annex 2)

5. The Countryside Access Team's logic appears to make assessments they say they 
do not make (see email sent 2 September 2024 shown in Annex 2)

6. The Countryside Access Team appears to incorrectly consider that visual impacts 
from developments within industrial estates can never affect the enjoyment of 
footpaths (see email sent 2 September 2024 shown in Annex 2)

7. The Countryside Access Team's consultation comment appears to be based on 
incorrect logic (see email sent 2 September 2024 shown in Annex 2)

The response to all the above was an email sent on 11 September 2024 (see Annex 2) 
which expressed the author’s satisfaction that his “comments are not how you’ve 
described and have been thoroughly misconstrued by CRAIN”.  The author of the 
consultation comments did not explain why the comments made by CRAIN are not as 
described.  The author of the consultation comments considers CRAIN has “misconstrued” 
his comments, but has not explained the misunderstanding.  Since the author considers 
CRAIN has misunderstood the consultation response, the consultation response submitted 
to planning should have been clarified to ensure others do not misunderstand the 
consultation response in the same way as the author considers CRAIN has done.

In our opinion, given the importance of consultation responses to the planning process 
(see section 4), the lack of answers to these issues is neglect and inattention leading to 
perceived injustice.  It also has the perception of bias.  This meets the Richard Crossman 
definition of maladministration.2 

6 Desired Complaint Outcome
The Countryside Access Team resolve the issues identified in the correspondence shown 
in Annex 2 by withdrawing or amending its consultation comments without delay.

2Maladministration was defined by Richard Crossman, the minister responsible for UK ombudsman 
legislation in 1967. Richard Crossman defined maladministration as ‘‘bias, neglect, inattention, delay, 
incompetence, ineptitude, perversity, turpitude, arbitrariness and so on” leading to perceived injustice.
https://www.oxfordreference.com/display/10.1093/oi/authority.20110803100128214
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Annex 1: Countryside Access Team’s Consultation 
Response
From: Denton, Alexander J

Sent: Monday, July 22, 2024 9:16 AM

To: Page, Edward T

Cc: Smith, Sandra

Subject: RE: Planning Application 1/23/9005 - Land adjacent to former Unit D, Kingmoor 
Park

Rockcliffe Estate, Rockcliffe, Carlisle, CA6 4RW

Hi Edward,

We have no objections to this planning application from a Countryside Access perspective. 
We

wouldn’t be able to comment on air quality from the development and it might be visible 
from

higher lying footpaths along the Eden but this isn’t a major concern as it’s within an 
existing

industrial estate.

Many Thanks,

Alex.
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Annex 2: Email correspondence with Countryside 
Access Team

Subject: Comments submitted on Rockcliffe Gasification Waste 
Incinerator

Denton, Alexander J <Alexander.Denton@cumberland.gov.uk>
11 September 2024 at 

09:22

Mr Mudge,

 

I have no intention of withdrawing the Countryside Team’s comments from planning 
application 1/23/9005. I’ve previously stated what my role is within Cumberland 
Council’s planning policy and I am satisfied that my comments are not how you’ve 
described and have been thoroughly misconstrued by CRAIN.  My previous email has 
suitably answered all of your questions and has justified my reasoning for my original 
response.

 

Regards,

 

Alexander Denton

Countryside Access Officer

 

Cumberland Council

Countryside Access / Neighbourhoods / Place, Sustainable Growth & Transport
Parkhouse Building, Kingmoor Business Park, Carlisle, CA6 4SJ

 

Cumberland.gov.uk
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From: David Mudge <ddmudge@googlemail.com>

Sent: Monday, September 2, 2024 8:00 AM

To: Denton, Alexander J <Alexander.Denton@cumbria.gov.uk>; Page, Edward T 

<Edward.Page@cumbria.gov.uk>

Cc: Tim Pickstone <Tim.pickstone@cumberland.gov.uk>

Subject: Fwd: Comments submitted on Rockcliffe Gasification Waste Incinerator

 

Dear Mr Page,

 

We request that the Council considers our concerns below in its assessment of the 
Countryside Access Team's consultation comments.  We submit that it would be 
incorrect for the Council to give any planning weight to Council consultation comments 
that are misleading, biased, inconsistent with roles, illogical and irrational.

 

The Council's Countryside Access Team appears to consider footpath users would be 
unaffected from any/all developments in industrial estates.  However, the Countryside 
Access Team considers itself unable to distinguish between a visuel impact that would 
be a blessing or a nuisance so the planning team should clearly not expect the 
Countryside Access Team to be able to assess whether a visual impact would be 
detrimental and a major concern.

 

We also ask the Council to consider how out of step the Council's Countryside Access 
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Team's consultation response is with the response from Solway Coast National 
Landscape.  The response from Solway Coast National Landscape listed sensitive 
features such as: the tranquil and rural nature; horizontal character of the landscape 
and the large open sky; the distant, horizontal and undeveloped skylines of the Firth; 
long views; and appreciated sunsets.  Footpaths are one of the primary ways those 
sensitive features are enjoyed.

 

Dear Countryside Access Team,

 

We have serious concerns that the Countryside Access Team's consultation comments 
sent 22 July 2024 09:16 regarding the Rockcliffe Gasification Incinerator proposal 
(reference 1/23/9005) appear to be misleading, biased, inconsistent with the 
Countryside Access Team's understanding of its role, illogical and irrational.  We 
explain these concerns in detail below.  We would ask the Countryside Access Team to 
resolve these issues by withdrawing or correcting its consultation comments.

 

The Countryside Access Team's clarification [1] appears inconsistent

The Countryside Access Team said:

 

"To a certain degree we would consider the visual impacts of development on public 
rights of way ..."

 

But the Countryside Access Team also said:

 

"It’s not within the role of a Countryside Access Officer to comment on whether a 
development that might be seen from certain public rights of way would be considered 
a visual blessing or nuisance."

 

Please explain how you would consider visual impacts on public rights of way if you 
cannot consider whether impacts are a visual blessing or a nuisance?  Can you explain 
what impacts you can consider?  If the Countryside Access Team cannot distinguish 
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between a visual blessing or a nuisance, why would the Countryside Access Team 
even consider visual impacts and make any comment on them at all?

 

The Countryside Access Team has misleadingly expressed doubt about whether 
the plant would be visible anywhere along the footpaths

The Countryside Access Team's consultation comment said:

 

"...  it might be visible from higher lying footpaths along the Eden ... "   

 

The Countryside Access Team were asked, in light of the applicant's Visual Impact 
Notes, 'Can the author explain why they consider only that the proposed plant "might" 
be visible?'  In response, the Countryside Access Team said [1]:

 

"There are many miles of path’s within the immediate and surrounding area, therefore 
it’s fair to say that the plant only might be visible from points along these many miles of 
path."  

 

The consultation comment communicates doubt that the plant would be 
visible anywhere along the footpaths, whereas the quote from [1] expresses the view 
that there may be points along the footpath where the plant is not visible.  These are 
different statements.  The statement in [1] does not make the statement on the 
consultation comment less misleading.  The comments in [1] are also not part of the 
Team's formal consultation comments and, at the time of writing, have not been 
published by the Council on its planning website.  The same email [1] says that the 
industrial estate is currently visible from a nearby footpath.   There is therefore no 
doubt that the proposal, which is very considerably higher than the existing buildings, 
would also be visible.

 

The Countryside Access Team's use of the word "might"  appears misleading because, 
based on the information in the application documents and the Countryside Access 
Team's knowledge of the current visibility of the industrial estate, there can be no doubt 
that the plant would be visible from higher lying footpaths. 
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The Countryside Access Team's consultation comment that "this isn't a major 
concern" also appears to be misleading

The Countryside Access Team said:

 

"...  it might be visible ... but this isn’t a major concern as it’s within an existing industrial  
estate."  

 

Most readers would understand the Countryside Access Team's statement that the 
visual impact "isn't a major concern" to be a judgement on the visual impact of the 
proposal.  Most people would consider major nuisances to be a major concern.  So 
most people would consider that the Countryside Access Team must have assessed 
that the proposal would not be a major visual nuisance in order for the Team to 
conclude that the proposal "isn't a major concern".  The Countryside Access Team, 
however, considers it not within their role to comment on whether the visual impact of a 
development would be a blessing or a nuisance [1].  The Countryside Access Team has 
therefore given the misleading impression that it has made a thorough assessment of 
whether the proposal's visual impact could be a major concern when it would seem that 
it probably has not made such an assessment because to do so would be outside its 
role.  The comment is misleading.

 

The Countryside Access Team's consultation comment has the appearance of 
bias in favour of the proposal

Since the Countryside Access Team probably has not assessed whether the visual 
impact could be a nuisance (and therefore potentially a major concern due to 
nuisance), the Team could have written "... it would be visible .. and this visibility could 
be a major visual nuisance but this is not for the Countryside Access Team to assess".  
The Countryside Access Team's decision to write instead that this "isn't a major 
concern"  suggests the Countryside Access Team has expressed bias in favour of the 
proposal. The Countryside Access Team considers it must remain "unbiased" [1] so the 
Countryside Access Team's apparent bias in favour of the proposal is also irrational.

 

The Countryside Access Team's logic appears to make assessments they say 
they do not make
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On 22 August 2024, the Countryside Access Team said:

 

"The development would be sited 300m away from the nearest footpath no.120030, the  
existing industrial estate is visible from the start of this path however doesn’t affect the 
public’s ability to use and enjoy it, neither would the construction of any new 
development within the bounds of the industrial estate"  

 

It is obvious that nuisance impacts, including visual nuisance impacts, could affect 
public enjoyment.  It is very possible, indeed likely, that the enjoyment of some 
members of the public is already adversely impacted by the existing industrial estate.  
The Countryside Access Team, however, says the existing industrial estate does not 
affect the public's enjoyment of the path.  How does the Countryside Access Team 
know this?  The Countryside Access Team does not claim to have asked members of 
the public, so it would appear that the Countryside Access Team has made its own 
judgement on the existing visual impact and whether that visual impact affects 
public enjoyment.  Such a judgement, however, is outside the Countryside Access 
Team's role (because it considers it cannot assess blessing/nuisance).  The 
Countryside Access Team therefore appears to have made a judgement on how the 
existing visual impact affects the public but this judgement is outside its role to make.

 

The Countryside Access Team appears to claim that visual impacts can never 
affect enjoyment of footpaths

This Countryside Access Team's judgement continues to assess the impact "of any 
new development within the bounds of the industrial estate". on the public's 
enjoyment  This claim about "any new development" is much more inclusive than just 
the proposed new development.  It could include a proposed new development that 
was 50m high, 100 m high or higher still.  It could include a development of any 
colour.  It could include developments that are noisy or produce noxious smells.  The 
Countryside Access Team appears to be repeating their extraordinary claim that no 
new development could possibly affect public enjoyment of a footpath if  the 
development occurs in an industrial estate.  Such a statement is clearly false.  Such a 
statement also shows the Countryside Access Team to have made a judgement on 
whether a development at an industrial estate would be a blessing/nuisance because it 
has assumed, without good reason, that a development at an industrial estate can 
never be a nuisance.  As above, this is a judgement that the Countryside Access Team 
considers it is not within their role to make (because it cannot assess 
blessing/nuisance), yet the Countryside Access Team has the judgement anyway.  It is 
irrational for the Countryside Access Team to make a judgement that they consider it 
outside their role to make and irrational to consider that any new development within 
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the bounds of the industrial estate can never be a major concern. 

 

The Countryside Access Team's consultation comment appears to be based on 
incorrect logic

The questions raised in 3 ii) of CRAIN's email of 19 August 2024 remain unanswered:

 

"Can the author explain why tall industrial buildings in industrial estates can never have  
an adverse visual impact on members of the public enjoying River Eden footpaths, an 
AONB and CRoW land?  Or is it just that the author is not majorly concerned about the  
visual impact of a proposed intrusive 23 m high stack because the author does not 
perceive visual impacts from industrial estates to be a major part of their Countryside 
Access Officer role?"

 

The response in [1]  does not answer these questions suggesting that the Countryside 
Access Team's consultation comments were indeed based on incorrect logic and were 
therefore irrational.

 

Conclusion

The consultation comments would appear to be misleading, biased, illogical, irrational 
and include opinions that are outside the Team's role to make.  We consider the 
submission of such comments likely to be maladministration.  CRAIN intends to take 
the matter further if the consultation comments are not adequately explained, 
withdrawn or appropriately amended without delay.

 

Yours sincerely,

 

David Mudge

On Behalf of CRAIN
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[1] Email 22 August 2024 at 09:08 (shown below)

 

---------- Forwarded message ---------
From: Denton, Alexander J <Alexander.Denton@cumberland.gov.uk>
Date: Thu, 22 Aug 2024 at 09:08
Subject: RE: Comments submitted on Rockcliffe Gasification Waste Incinerator
To: David Mudge <ddmudge@googlemail.com>
Cc: Page, Edward T <Edward.Page@westmorlandandfurness.gov.uk>, Tim Pickstone 
<Tim.pickstone@cumberland.gov.uk>

 

Dear Mr Mudge,

 

Than you for your email regarding planning reference 1/23/9005.

 

The comments submitted by myself are on behalf of the Council’s Countryside Access 
team which I am responsible for in the Carlisle District planning area.

 

A Countryside Access Officer’s duty in respect to planning policy is to assert and 
protect public rights of way/open access areas, in a way that they remain fit for purpose 
where development proposals might impinge upon them. To a certain degree we would 
consider the visual impacts of development on public rights of way and access areas 
however through planning applications, local amenities such as the visual and noise 
impacts are taken into consideration in other stages of the planning process. It’s not 
within the role of a Countryside Access Officer to comment on whether a development 
that might be seen from certain public rights of way would be considered a visual 
blessing or nuisance, Council officers have to stay unbiased when giving a response.

 

There are many miles of path’s within the immediate and surrounding area, therefore 
it’s fair to say that the plant only might be visible from points along these many miles of 
path. Natural England would comment on the potential affecting factors this 
development would have on the AONB.

 

The development would be sited 300m away from the nearest footpath no.120030, the 
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existing industrial estate is visible from the start of this path however doesn’t affect the 
public’s ability to use and enjoy it, neither would the construction of any new 
development within the bounds of the industrial estate.

 

My previous statements should answer your last question however if you have any 
more queries please don’t hesitate to get in touch.

 

Kind Regards,

 

Alexander Denton

Countryside Access Officer

 

Cumberland Council

Countryside Access / Neighbourhoods / Place, Sustainable Growth & Transport
Parkhouse Building, Kingmoor Business Park, Carlisle, CA6 4SJ

 

Cumberland.gov.uk
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From: David Mudge <ddmudge@googlemail.com>

Sent: Monday, August 19, 2024 7:45 AM

To: Denton, Alexander J <Alexander.Denton@cumbria.gov.uk>

Cc: Page, Edward T <Edward.Page@cumbria.gov.uk>; Tim Pickstone 

<Tim.pickstone@cumberland.gov.uk>

Subject: Comments submitted on Rockcliffe Gasification Waste Incinerator

 

Dear Alexander J Denton,

 

We have a number of questions about the attached response to the planning 
application for a gasification waste incinerator at Rockcliffe (planning reference 
1/23/9005 at planning.cumbria.gov.uk).

 

1. The attached comments are signed with a firstname only and there is no mention of 
any role/capacity in which the comments have been written.  Can you confirm that the 
views are those of an individual or state the official capacity in which they have been 
submitted?

 

2. From an internet search, we understand the author's role in the Council to be 
"Countryside Access Officer".  I attach a Countryside Access Officer job description 
from the former Cumbria County Council.  Whilst appreciating roles may differ between 
team members, the focus of the attached Countryside Access Officer job description 
appears to be "the council’s statutory obligations in respect of the maintenance and 
improvement of the Public Rights of Way Network".  There is no mention of the role 
including maintaining/improving the visual-enjoyment/visual-amenity of the countryside.

 

i) Can you clarify whether part of the role of a Countryside Access Officer is 
to comment on planning applications in order to protect the visual-enjoyment/visual-
amenity of the countryside?

 

ii) If this is part of a Countryside Access Officer's role, please outline the relevant 
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legislation/guidance to which comments on visual-enjoyment/visual-amenity (such as 
the attached) must comply (if any)?

 

3. The consultation response says:

 

"...  it might be visible from higher lying footpaths along the Eden but this isn’t a major 
concern as it’s within an existing industrial estate."  

 

i) The applicant's Visual Technical Notes says the stack "will be visible from 1km of the 
development in the areas of open landscape of the River Eden floodplain" and says 
that the proposal would be visible to the west of the River Eden within the Solway 
Coast Area of Outstanding Natural Beauty (AONB) and the Carr Bed Marsh Common 
Land (Countryside and Rights of Way Act 2000 (CRoW) land).  Can the author explain 
why they consider only that the proposed plant "might" be visible? 

 

ii) The reason the author of the response gives for the visual impact not being a "major 
concern" is that the proposal would be "within an existing industrial estate".  A visible 
23m high chimney in an essentially rural area near an AONB and CRoW land is going 
to have a significant adverse visual impact, but the reason the author gives would 
suggest that they would never have a major concern about the visual impact 
of any new plant built in an industrial estate.  The author appears to consider that the 
siting of any plant in an industrial estate, no matter how high or ugly, is sufficient 
reason to avoid all "major concern" about visual impact at footpath locations.  This 
needs further explanation.  Can the author explain why tall industrial buildings in 
industrial estates can never have an adverse visual impact on members of the public 
enjoying River Eden footpaths, an AONB and CRoW land?  Or is it just that the author 
is not majorly concerned about the visual impact of a proposed intrusive 23 m high 
stack because the author does not perceive visual impacts from industrial estates to be 
a major part of their Countryside Access Officer role?

 

Clarification on these matters would be appreciated.

 

Your sincerely,
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David Mudge

On Behalf of CRAIN

WARNING:

********WARNING: Who is this email really from - ? It may not be the person you  

think it is! Check from internal sources before responding! Don’t be scammed!

*********

Email attachments may contain malicious and harmful software. If this email is 

unsolicited and contains an attachment DO NOT open the attachment and 

advise the ICT Service Desk immediately. Never open an attachment or click on  

a link within an email if you are not expecting it or it looks suspicious. Do not 

forward chain emails.

WARNING:

********WARNING: Who is this email really from - ? It may not be the person you  

think it is! Check from internal sources before responding! Don’t be scammed!

*********

Email attachments may contain malicious and harmful software. If this email is 

unsolicited and contains an attachment DO NOT open the attachment and 

advise the ICT Service Desk immediately. Never open an attachment or click on  

a link within an email if you are not expecting it or it looks suspicious. Do not 

forward chain emails.
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