Analysis of the Council’s Complaint
Response Dated 6 March 2025

12 March 2025

Introduction

This document analyses the Council’s complaint response dated 6 March 2025".

An email sent on 11 September 2024 to the Council’s Director of Public Health and
Communities informed the Council that community groups and residents were considering
complaining to the Ombudsman. At the meeting on 31 October 2024 (referred to below),
the Council recognised the need for the complaints process to complete prior to
submission of any Ombudsman complaint. However, despite knowing the importance of
completion of the complaints process to community groups and residents, the Council said
it would not complete its complaints process and wrote on 29 November 2024 “there is ...
no merit in proceeding with any Stage 2 [complaints] processes”.

The Council later revised its position in its letter of 21 January 2025, but the Council still
said it would not complete its complaints process for all complaints in the normal way:

| can see that case CCC-164484 is still open. You received a response from
Darren Crossley - Director of Place, Sustainable Growth and Transport, in July
2024 and you then requested for this to be reviewed in September (referring to
the 19 outstanding concerns). On reviewing this case — | will close as it seems
that the issues included in this complaint have been raised in the letter below.

You submitted a summary document (new complaint) dated 21 November 2024
headed “Formal Complaint Prejudgement of Rockliffe Gasification Plant
Planning and Permitting Applications”. This seems to cover all the outstanding
concerns you have in relation to this matter. We will now pick this up as a stage
2 corporate complaint and respond to any matters not previously addressed.

» The complaint received on the 21 st November will be reviewed and you
will receive a response within 20 working days Once this is concluded,
we will then consider all matters relating to that closed and we will not
enter into any other engagement regarding that issue. Your next step will
be to contact the Local Government and Social Care Ombudsman
(LGSCO).

1  https://www.sustainablecarlisle.org/wp-content/uploads/2025/03/Corporate-Stage-2-Response.pdf
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* Please do not contact us regarding this matter until the review has been
concluded.

» Separate correspondence to officers, members or managers will not be
responded to. We will not be able to track a scattergun approach and will
therefore not engage in those emails.

Based on the above, this document analyses the 6 March 2025 complaint response to
determine if it addresses any of the issues raised to the four outstanding complaints.

The above quote also suggests the Council considers a “scattergun approach” has been
used. This is misleading. Engaging with consultations and raising concerns about
process issues with officers and appropriate members is not a “scattergun approach”.
Formal complaints were submitted only when correspondence with officers and
appropriate members left issues unresolved and formal complaints about unresolved
process issues are not a “scattergun approach” either.

Analysis in relation to complaint “Formal Complaint:
Prejudgement of Rockcliffe Gasification Plant Planning
and Permitting Applications”

The 6 March 2025 response letter starts:

I have now had the opportunity to investigate your Complaint about
Prejudgement of Rockcliffe Gasification Plant Planning and Permitting
Applications.

The Council’s response letter is therefore considered in relation to “Formal Complaint:
Prejudgement of Rockcliffe Gasification Plant Planning and Permitting Applications”
(Council reference understood to be CCC-159153-2024).

The 6 March 2025 response letter refers to the Council’s RFQ for a permitting consultant,
which includes particularly serious examples of prejudgment language. Some of the
matters arising from the RFQ are considered below, but before looking in more detail at
the RFQ and what the 6 March 2025 letter says about it, it is important to note that the

6 March letter does not address the examples given in the complaint that showed
consultation comments and emails that expressed prejudgment of assessment outcomes.
The Council’s response, which, according to the letter, followed the Council’s “opportunity
to investigate” that complaint, does not explain or address the examples of such language
given in the complaint. The Council does not dispute that the Council made those
statements nor does the Council’s response dispute that those statements anticipate the
approval of the proposal. The Council’s response does not explain why the Council made
statements expressing prejudgment of planning and permitting outcomes even after it
received a formal complaint about its use of prejudgment language. The Council’s
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response does not consider the potential impact of such language. Such statements
communicate bias and should have no place in Council consultation responses and emails
about formal planning and permitting processes. In our opinion, the Council should have
addressed the concern about such statements, amended them, and have taken steps to
ensure a fair and unbiased assessment.

The Council’'s complaint response refers to a meeting that took place on 31 October 2024
saying:

When we met to discuss this matter on 31 October 2024 | gave you and your
colleagues a categoric assurance that we had not pre-judged or pre-determined
the outcome outcome, and that the process of assessing the application was
ongoing.

Whatever was said at the meeting does not alter the statements that were made and
referred to in the complaint — statements that used prejudgment language and therefore
communicated prejudgment. Such language can be expected to affect assessments.
Biased or prejudiced language is unacceptable, whether the language is intentional or
unintentional.

The Council’s consideration of what was said at the meeting is therefore not an adequate
response to the complaint, but, since the 6 March 2025 response letter includes the
reference to the meeting, other problems with the Council’s statement should be noted:

1. The meeting that took place on 31 October 2024 was not a meeting “to discuss this
matter”. Annex A shows the meeting agenda set by Colin Cox (the author of the
Response Letter). As can be been by the agenda, whilst the meeting included “the
broad issues leading to complaints”, the meeting did not consider the complaints
themselves and the meeting was certainly not focussed on the particular matter of
Council’s use of prejudgment language. Community groups requested the meeting
with the primary purpose of seeking better ways of working with the Council to
avoid, or at least lesson, recourse to the complaints process. The Council later
dismissed all the community suggestions made without providing any alternatives.

2. The response letter does not define who “we” would be (“... categoric assurance
that we had not pre-judged or pre-determined the outcome outcome ...”) but, in the
context of this section of the letter of 6 March 2025, it can be expected to be the
Council officers who attended the 31 October 2024 meeting. Others involved in the
assessments, such as the appointed permitting consultant, members of the
Environmental Health team and members of the Westmorland & Furness Council
planning team, were not at the 31 October 2024 meeting so not within the
assurance given.

3. The Council letter’s of 29 November 2024 declaring me to be unreasonable said:

As you will recall | gave you a categoric assurance when we met on 31
October that no predetermination had taken place.

3
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This wording is different from the Council’s claim in the 6 March letter of “categoric
assurance that we had not pre-judged or pre-determined the outcome” (emphasis
added). As explained in the response to the Council’s declaration of David Mudge
as unreasonable, prejudgment and predetermination are not the same: there can
only be one determination of the application but there may be many judgments
about the application®. We recall the Council’s assurance at the meeting that the
application had not yet been formally determined and the Director’s assurance that
he had not predetermined the outcome, but we have no recollection of a similar
categoric assurance regarding prejudgment.

However, regardless of what assurance the Director considers he gave (and to what
persons this assurance applied — see point 2 above), it remains the case that the Council
has repeatedly used language that expressed prejudgment. The Council has not denied
the use of such language. The Council has not explained the use of such language. The
Council has not amended those statements. The Council has not taken steps to mitigate
the impact those statements may have had on the assessments.

The response letter said:

Rejecting an application without due cause is likely to lead to that rejection
being overturned at Judicial Review. To that extent it is of course true that the
starting point for the assessment is that most applications will be accepted and
a permit issued.

Application rejections should, of course, be supported by valid reason(s). The Council,
however, has allowed the possibility of legal action to influence its “starting point for the
assessment”. An assessment that assumes as its starting point that a permit will be
issued, is biased and unfair. Such an assessment is likely to miss reasons why an
application should be rejected.

The letter continues:

However the process of assessment involves careful scrutiny of all aspects of
the application, which enables the Council to place conditions on the permit
should we deem them necessary ...

This suggests any scrutiny of the application was not to determine whether it would be
correct for the Council to grant the permit, but “to place conditions on the permit” if the
Council deems conditions to be necessary. Furthermore, since the Council considers
careful scrutiny to arise from the process of assessment, it is concerning that the Council’s
RFQ for a permitting consultant does not use the word “assessment” .

The letter says “... given the timescales set for us and the fact that a positive
determination has to be accompanied by a draft permit, the assessment and the

2 Point 1 of ‘Questions Arising from the Council’s Designation of Mr Mudge as an “Unreasonably Persistent
Customer”’ https://www.sustainablecarlisle.org/wp-content/uploads/2025/01/Questions-Arising-from-the-Councils-
Designation-of-Mr-Mudge-as-an-Unreasonably-Persistent-Customer.pdf
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preparation of a draft permit have to happen in parallel.” This reference to the Council’s
view that assessment and the preparation of a draft permit have to happen in parallel is
understood to be a reference to the Council’s RFQ for a permitting consultant. The
Council’'s RFQ sought a draft permit from the permitting consultant regardless of the
assessment outcome.

The Council's RFQ could have said a draft permit would be required if there is a
recommendation to approve the permit, but the Council's RFQ made no such qualification.
Recipients of the RFQ can be expected to have understood from this lack of qualification
that the Council requires a draft permit because the Council expects to grant a permit.
Why else would a Council that is short of money make no provision for cutting costs in the
event that robust refusal reasons were quickly found? And what other explanation is there
when the Council started its RFQ saying it was “for providing support ... to issue a
regulatory permit”? Recipients of the RFQ would also understand that the Council’s
appointment of a consultant primarily on cost, not thoroughness, would also be consistent
with the Council expectation of a permit rather than refusal, because why scrutinise a
permit to determine if there are reasons for refusal when the Council has expressed its
expectation that a permit will be granted? Permitting consultants can be expected to
understand that the Council desired a draft permit, followed by permit “issue”. Consultants
may also have understood from the Council’s requirement for a draft permit to indicate that
the Council would likely issue a permit even if robust reasons for refusal were found,
because why would the Council require a draft permit regardless of the evaluation?
Alarmingly, the Council's complaint response confirms that, in the event of robust grounds
for refusal, the Council may “disregard the recommendation and approve the application”
anyway. Permitting regulations exist to prevent unacceptable risks to the local community
and the environment. Therefore, if robust reasons for refusal are found, the application
should be refused but the Council says in its 6 March 2025 letter it could disregard such
advice “for any reason”. This is unreasonable, biased and unfair because the Council’s
complaint response. There is no corresponding possibility that the Council may override a
consultant recommendation to accept the application. This bias and unfairness is,
however, entirely consistent with the prejudgment language that was used in the RFQ.

The 6 March 2025 letter says ‘it is entirely appropriate for the RFQ to request a draft
permit alongside the assessment, and to suggest that this indicates some sort of pre-
judgement is to misunderstand the process entirely”. The Council appears to have
misrepresented the complaint it received which did not make this suggestion. The
prejudgment language used by the RFQ was raised in relation to to the 21 November 2024
complaint in an email sent on 12 December 2024 to the Director of Public Health and
Communities. The Council, having declared me “unreasonable”, had said it would not
enter into further correspondence nor (at that time) would it respond to the existing
complaints. (It had also not been possible to raise concerns about the language in the
Council’'s RFQ earlier because the Council had delayed its release in response to an
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information request and only released it when compelled to do so by the Information
Commissioner’s Office.) The email of 12 December 2024 included:

Your letter mentions the complaint of 21 November 2024. We seek better ways
of engaging with the Council, but, until better means are available,

community groups can only use the processes the Council makes available. It
is for this reason that we used the complaints process to raise our concerns
about the use of prejudgment language in formal documents such as
consultation responses.

We believe this complaint is important because language is important. The
Council has strong policies to avoid the use of language expressing racial
prejudice for example. Someone using racially inappropriate language may not
be aware they are doing so, but such language, if not addressed, can create or
express a form of organisational or systemic prejudice. In a similar way,
language that expresses prejudgment, can create, or express, a form of bias
and systemic prejudgement where those involved, consciously or
unconsciously, expect a particular outcome rather than determining the
outcome based on the information and evidence. A ‘tick box culture” forms
where busy employees, or contractors wishing to complete a task as quickly as
possible, may carry out a process mainly to create a paper trail to demonstrate
so-called “due diligence” for an outcome that they, consciously or
unconsciously, expect and are not looking to seriously question. In such a
situation, important issues are likely to be missed. In my opinion, the recently-
disclosed Council Request for Quotation (RFQ) for a permitting consultant, is
further confirmation that such systemic prejudgment has occurred in the
Council's assessment of the Rockcliffe gasification incinerator. The RFQ
communicated to all potential consultants that the Council anticipated a
draft permit and then a permit. Cost, not thoroughness, was the Council's
primary assessment criteria.

[emphasis added]

The concern raised was not just the Council’s expectation of a draft permit but the
expectation of the issue of a permit. The Council said in its RFQ “The Council is seeking
to award a contract for providing support to the Environmental Health department ... to
issue a regulatory permit ...”. The Council’'s RFQ also desired minimum cost not
thoroughness. In our opinion, in the context of an RFQ that expects the issue of a permit,
the expected draft RFQ communicates prejudgment. The Council also said “consultation
is undertaken to get all the necessary facts and produce information that shows our
decision is fully informed” which communicated a Council intention that people should be
allowed to “comment” but the RFQ did not make provision for those comments to influence
the assessment. A consultation that cannot influence the outcome is not meaningful, but
unfortunately consistent with the prejudgment language used in the RFQ.
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Analysis in relation to “Formal Complaint About
Environmental Health / Regulatory Services Re.
Proposed Rockcliffe Gasification Waste Incinerator”
(Council Reference CCC-155780-2024)

The 6 March 2025 letter says “When it comes to public engagement, the Council has in
this case gone far beyond the requirements of the regulations”. The Council, however, has
not published a Public Participation Statement as required by the Environmental Permitting
Regulations (see paragraph 4.14 of “Formal Complaint About Environmental Health /
Regulatory Services Re. Proposed Rockcliffe Gasification Waste Incinerator”). Proper
regulatory process for the consultation has therefore not been followed.

Many other concerns have been raised about the Council’s public engagement in relation
to this permit application such as:

* the Council’s failure to make available the models that form part of the application
(so it consulted on only part of the application)

» the Council’s failure to substantively address the concerns about the pollution
modelling first raised on 10 April 2024

» the Council not publishing the permit application on its website

» the Council not advertising its consultation on the Cumberland Council website but
on a little-known webpage of a Council that no longer exists (Carlisle City Council)
and even then the webpage did not list the application as being open for comment
for much of the time allowed by the Council for comment

» the Council not advertising its consultation via Council newsletters such as its
newsletter on climate and the environment even though the Council was aware of
the high public interest and wider concern about the proposal from environmental
groups across the County

» the Council not informing nearby residents of its consultation on the permit
application

* only making documents available at the Civic Centre rather than on a website and,
even then, sometimes only giving delayed access to those documents

* only initially making documents available in black and white making it impossible to
fully understand the information conveyed in the application’s colour diagrams

» the draft decision document’s unsatisfactory response (and in some cases no
response) to issues raised

* some information being unreadable

» the lack of questions to the applicant about many of the public concerns raised
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The complaint “Formal Complaint About Environmental Health / Regulatory Services Re.
Proposed Rockcliffe Gasification Waste Incinerator” (Council reference CCC-155780-
2024) included many other matters that remain unaddressed (see the Analysis and Reply
to the Council’s Tier-1 Response to that complaint®).

Analysis in relation to “Formal Complaint: Countryside
Access Team’s Consultation Response Re. Planning
Application 1/23/9005” (Council reference CCC-164071-
2024)

The 6 March 2025 response does not address the issues raised (see the Analysis and
Reply to the Council’s Tier-1 Response to that complaint®).

Analysis in relation to “Formal Complaint About
Cumberland Council Response to Concerns Addressed
to the Executive Member with Planning and Climate
Responsibilities”

The 6 March 2025 response does not address the issues raised (see the Analysis and
Reply to the Council’s Tier-1 Response to that complaint®).

Conclusion

The Council’'s 6 March 2025 response has not satisfactorily addressed the many serious
issues raised. The concern that the Council’s repeated, and uncorrected, use of
prejudgment language, has seriously compromised the Council’s assessment has not
been satisfactorily addressed.

The Council has also not followed proper process, for example the lack of a published
Public Participation Statement in accordance with legislation. There are many other
issues which remain unaddressed, too many to repeat in this conclusion. The issues
raised in previous analysis and replies to the Council’s Tier-1 complaint responses
remain?.

3 These can be found by following the links at: https://www.sustainablecarlisle.org/complaints-about-the-
councils-handling-of-the-rockcliffe-gasification-incinerator-proposal
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Annex A: Agenda of 31 October 2024 Meeting

The agenda on the following page was sent by the Director of Public Health and
Communities on 30 October 2024.
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Gasification Developments Meeting
31 October 2024

AGENDA

Introductions

Colin Cox

Scope and limits of meeting
Key points:

a.

The meeting is in two parts. Part 1 will focus on general
principles associated with on Cumberland’s current waste
management needs, and the general policy principles associated
with developments related to management of waste processes in
Cumberland that meet those needs. For this part the meeting
will be joined by Barry Elder, Cumberland’s Waste Manager. Part
2 will focus on the broad issues surrounding the complaints that
have been submitted to Cumberland Council concerning the
Council’s handling of the current application for a gasification
plant at Rockcliffe.

The meeting will function most effectively if it focuses on broad
principles rather than specific details of perceived flaws in
process.

The meeting is not part of the formal consultation processes
regarding planning permission or permitting of the proposed
gasification plant at Rockcliffe. Such a meeting would have to be
held in public, with the applicant able to be present, for it not to
be viewed as prejudicial to due process. All consultation
responses already received will be considered as part of those
processes as appropriate.

PART 1: GENERAL PRINCIPLES

The Council’s current approach to waste management

Barry Elder

Engagement in future reviews of approach

Barry Elder

PART 2: SPECIFIC COMPLAINTS

Summary of broad issues leading to complaints

CRAIN

~

Council response to those issues

CCreps

Proposed resolutions and discussion

CRAIN/all
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